R-506

OFFICE OF
THE ATTORNEY GENERAL

AUSTIN, TEXAS

PRICE DANIEAI[:
1Y GENER
ATTORNEY GEN June s, 1947

Honoreble George H. Sheppard
Comptroller of Public Accounts
Austin, Texas Opinion No. V-236

Re: The effect to be ac-
corded the 1% sales
tax on transfer of
motor vehlcles under

Desr Sir: the submitted facts.

You have requested the opinlon of this Depsrt-
ment upon the following factual situation:

. "A car owner tredes a Second Hand Auto-
mobile valued at $3,043.00 to a desler for a
new unreglistered sutomobile velued &t $2,471.00.
The dealer peys the difference of $572.00 to
the orliginal car owner in cash.

. "Phe Tax Assessor-Collector upon the ap-
plication for registretion of these two auto-
moblles demanded the 1% Ssles Tax on the
$3,043.00 sutomobile as suthorized by subsec-
tion b of Section I of Article TO47-K. The car
dealer refused the payment of this tax relying
on subsection b of Section II of Article TOUTEK.
The Tax Assessor-Collector has written this De-
pertment as to whether he 1s required to col-
lect the taxes from the sbove mentioned. We
shall, therefore, thank you to sdvise us wheth-
er the dealer 1s required to pay the taxes.

"The dealer slleges that the Second Hand
car was purchssed by him for re-sale only, and
the original owner of the Second Hand car sl-
legea that the new car acquired by him i= for
personsl use.

“Due to the fact that no tex has been peid
upon the ssle of the new automobile valued st
$2,471.00, and it iz to be used upon the high-
ways, you will please advise us whether or not
a tex should be paid even though the value of
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the new car was less than the value of the
cay that was traded to the dealer for 1it."

Your query iw whether or not the 1% motor ve-
hicle retsail sales tax is due on the sale of the suto-
mobile valued at $3,043.00 or on the sele of the automo-
bile valued st $2471 00.

The pertinent psrts of House Bill No. 8, ‘Aate

of the 47th Legislature, Regular Session, 1941, Chapter
184, Article VI, p. 269 fﬂnﬂifibd as Arntinle 7nh7;r

Vernon's Civil Stetutes), sre as follows:

"Section 1. (a) There is hereby lev~
ied & tax upon every retall sale of every
motor vehicle sold in this State, such t8x
to be equal to one (1) per -ent of the totel
consideretion paid or to be paid to the sell-
er by the buyer, which consideretion shall
include the amount paid or to be paid for said
motor vehicle end 8ll accessories attaoched
thereto at the time of the sale, whether such
consideretion be in the nature of cash, credit,

or exchange of other property, or a combination
ot these . . . g

"(b) In ell camses of retail sales involv-
b the exchehige ol Wotor Vehlclies, the Darty
fransterring the title Lo the motor veﬁIoEe ﬁiv-
Inig the FSEEEr'vEIﬁS'aEEII'Bé considered the
Seller, and no tex 18 lmposed Upon LRe transler
of @ motor vehlole Eraaeg‘!d Upon LAe purcnase
price ol some other moni'veﬁIgIET"'“l -

"Seotion 3. (8) The term 'sale’ as here-
in used shell include instalment and credit
ssles, and the exchsange of property, 8s well
88 the sale thereof for money, every olosed
trenseotion oonstituting @ ssle. The trens-
action vhereby the possession of property is
transferred but the seller retains title as

seourity for the payment of the price shall bde
deemed a sale.,

“{b) The term 'retail sale' or 'vetail
ssles' as herein used shell inolude all seles
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' of motor vehicles except those.whereby the
urchaser scquires @ moLor vehlcle Tor the
exclusive ose of resale and not rfor use."

phasis added) .

The motor vehicle retail sales tax composes
Article VI of House Blll No. 8, known &5 the "Omnibus
Tax Bill", the primary object of which was the reising
of general revenue for the Stete. The general rule of
law, in the construction of tax statutes when the legis-
lative intent is ambiguous or obscure, of strict con-
struction against the State and libersl comnstruction in
favor of the taxpayer, must be applied. (See 40 Tex.
Jur. Par. 45, p. 69).

- In thet pert of the trensaction involving the
automobile valued at $3043.00, the. owner transferring 1ts
title Became the "seller" as defined in Section 1 (b),
sppra, since sdch-motor vehicle had the greater value in
the exchange of vehicles. The dealer became the "pur-
chaser" of such vehicle and having scquired it for the
"exclusive purpose of resale" is exempt from the payment
of the tax thereon by the provisions of Section 3 (b)
supre., : :

As to that part of the transaction when the car
dealer transfers the title to the new unregistered suto-
mobile valued at $2471.00, as a psrt of the "retsil sale
involving the exchange of motor vehicles", since this auto-
mobile was "treded in upon the purchase price of some oth-
er motor vehicle", which was of lesser value then the oth-
er motor vehicle involved in the "exchange,” the car deal-
er 18 not the "seller" as defined in Section 1 (b) suprs,
and no tax is imposed upon its trensfer. Therefore, such
motor vehicle may be registered without the payment of
the 1% sales tasx by either perty.

SUMMARY

Where an exchenge 1s made by the owner of
& used motor vehicle with a car dealer for a
‘new unregistered wmotor vehicle together with an
additional cash consideration paid by the car
dealer to the owner, the used vehicle belng ac-
quired by the car dealer for the exclusive pur-
pose of resale, each of the wmotor vehicles may
be registered without the payment of the 1%
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motor vehicle retsil sasles tax theroon. Arti-
cle 701}7-5, _Vernon'a civil 8totuteu.
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